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An attorney representing the purchaser of stock agreed to act as an escrow
holder for the transaction. The seller delivered his stock certificates to the attorney, to be
held in escrow. After delays in the closing of the transaction, the seller decided to
terminate the sale. He provided to both the purchaser and the attorney a written notice of
rescission and demand to return documents. This notwithstanding, the attorney
proceeded to close the transaction and to deliver the stock certificates to the transfer agent
with instructions to effectuate the transfer of the shares.

In the ensuing litigation, the seller obtained a $1,985,000 judgment against
the attorney and his law firm. The attorney and his law firm appeal. They contend that
closing escrow with the expectation that the seller would sue was the “functional
equivalent” of filing an interpleader action. They also argue that the court erred in
precluding the introduction of evidence of privileged communications with their clients
and in permitting the use of jury instructions that identified the seller as a party to whom
the attorney owed a duty as an escrow holder. Furthermore, the attorney and his law firm
try to convince this court that affirming the judgment would discourage attorneys
everywhere from acting as escrow holders in transactions in which their clients
participate.

The attorney and his law firm sought the backing of the Los Angeles
County Bar Association (the Bar Association) with respect to the appeal, by asking that it
file an amicus brief on their behalf. The Bar Association did file a brief, albeit couched
in general terms. The Bar Association contends that it is important for lawyers to be
poised to act as escrow holders and that “a lawyer who carries out the escrow instructions
in strict accordance with the conditions jointly agreed to by the parties should not face
third party tort liability exposure simply for engaging in that conduct.”

That simple proposition, however, does not resolve the case before us.
Here, the attorney closed the transaction before the conditions of the escrow instructions

had been satisfied, before the parties had reached written agreement on material contract



terms, and after he had received a notice of rescission and demand for return of
documents. What the attorney did was the one thing he was not at liberty to do. He not
only breached a duty, as escrow holder, to the seller of the stock, he also converted the
stock when he forwarded the certificates to the transfer agent with directions to transfer
the same.

Closing escrow and delivering the stock certificates to the transfer agent
was in no wise the “functional equivalent” of filing an interpleader action. Furthermore,
the court did not abuse its discretion in making the challenged evidentiary rulings.
Finally, to the extent that the jury instructions may have been imprecise, they were not
prejudicial, inasmuch as a result more favorable to the attorney and his law firm would
not have been probable had the instructions been more comprehensive. We affirm the
judgment.

In doing so, we do not intend to discourage attorneys from acting as escrow
holders. Indeed, it is both useful and commonplace for attorneys to act as escrow holders
with respect to closing documents, settlement agreements, releases, funds and other
items. However, we caution that an attorney should be aware of the duties of an escrow
holder before agreeing to act as one. When an attorney faces conflicting demands from
his or her own client and another party to the escrow, the attorney cannot favor his or her
own client and completely disregard the rights of the other party, to whom he or she owes
a duty as an escrow holder. If the competing demands are not resolved, the law provides
the attorney with a mechanism to avoid both the area between the rock and the hard place
and tort liability, i.e., an interpleader action. However, the attorney cannot convert the
escrowed property to his or her client’s own use.

The seller in this matter, disappointed with the lack of a punitive damages
award, also appeals from the judgment, and from the order denying his motion to have
the punitive damages issue tried again. He contends that he is entitled to have a partial

retrial as a matter of right under Code of Civil Procedure section 616, because the jury



deadlocked on the punitive damages issue. He is in error on that point, inasmuch as a
retrial is not automatic under section 616, but rather is discretionary. However, we hold
that in this case the court abused its discretion in denying a partial retrial on punitive
damages as to the attorney. At the same time, the court correctly denied a partial retrial
with respect to the attorney’s law firm. Therefore, we reverse the order denying a partial
retrial on punitive damages with respect to the attorney and affirm the order denying a
partial retrial with respect to the law firm.
I

FACTS

Jorma Virtanen (Virtanen) was the chief scientist and a vice president of
Burstein Technologies, Inc. (BTI). He was also a founder, director and shareholder of
BTI. BTI was engaged in the development and marketing of bio-compact discs for
clinical diagnostics.

Virtanen engaged in negotiations to sell his BTI stock to Richard Burstein
(Burstein), president, chief executive officer and chairman of the board of BTI. In order
to effectuate the contemplated purchase, Burstein got together with Gerald Goldstein
(Goldstein), also a director of BT, to form Burstein-Goldstein Investors LLC (B-G) to
serve as the purchaser.

On April 24, 2001, Virtanen executed a stock purchase agreement for the
sale of 1,400,000 shares of his BTI stock to B-G at a price of $1.25 per share, or
$1,750,000. The purchase price was to be paid in installments. An initial $70,000 was to
be paid at closing, with a remainder of $1,680,000 to be paid pursuant to a promissory
note. The stock purchase agreement granted B-G a right of first refusal to acquire an
additional 420,000 shares from Virtanen.

Under cover letter dated April 24, 2001, Attorney Steven J. Dunning
(Dunning), on behalf of Virtanen, delivered the stock purchase agreement executed by

Virtanen, the original stock certificates together with stock assignments executed in



blank, and related closing documents, to Attorney Christopher P. O’Connell (O’Connell)
of Parker Milliken, Clark, O’Hara & Samuelian (Parker Milliken). The cover letter stated
that O’Connell was to hold each of the items until three conditions had been fulfilled: (1)
O’Connell was in possession of fully executed closing documents and was authorized to
deliver originals of the same to Dunning; (2) Virtanen had confirmed to O’Connell that
he had received the $70,000; and (3) the stock certificates and stock assignments had
been delivered to Guzik & Associates to be held under the terms of an escrow agreement
regarding the payment of the secured promissory note over time. After Dunning sent the
package to O’Connell, he left town for a Florida vacation, returning to his office on May
2, 2001. Before leaving, Dunning informed O’Connell that he was going on vacation.

According to Goldstein, on April 24, 2001, he received an execution copy
of the stock purchase agreement. However, he was just about to leave the state on a trip
and did not have time to review it. Goldstein says that he told Virtanen, in an April 24,
2001 telephone conversation, that he would be returning from his trip on April 30, 2001,
and would like until May 1, 2001 to review the stock purchase agreement and related
documentation.

On April 30, 2001, Virtanen sent a notice of rescission of the transaction to
Burstein, by both facsimile and hand delivery. In that notice, he demanded that B-G and
all its agents return to him the stock certificates and other documents previously delivered
by him in connection with the transaction. The following morning, May 1, 2001,
Attorney J. Russell Tyler, Jr. (Tyler), then representing Virtanen, sent O’Connell, by
facsimile, a copy of an April 30, 2001 letter from Virtanen, in which Virtanen notified
O’Connell of the rescission of the transaction. In that letter, Virtanen also requested that
O’Connell return to him all documents that Dunning had previously delivered to
O’Connell in connection with the transaction. According to Virtanen, he had not, by that
date, received a copy of the stock purchase agreement or any related documents as signed
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O’Connell sent out two letters dated May 1, 2001. One was a letter
addressed to both B-G and Virtanen, requesting that they agree to a closing date of May
1, 2001 and to a change in a variety of dates in the stock purchase agreement and related
documents, and that they demonstrate their agreement by signing and returning their
copies of his letter. According to Virtanen, he never signed this extension request. The
other May 1, 2001 letter was addressed to Virtanen. In that letter O’Connell stated that
the transaction was closed and that he was sending the stock certificates to BTI’s transfer
agent for transfer.

Tyler and O’Connell spoke by telephone on May 2, 2001. Tyler demanded
that O’Connell refrain forwarding the stock certificates to the transfer agent. O’Connell
insisted on doing so.

On May 2, 2001, O’Connell, understanding that BTI acted as its own
transfer agent, forwarded to BTI Virtanen’s two stock certificates, in the denominations
of 1,800,000 shares and 20,000 shares, respectively. In his May 2, 2001 written
instructions, O’Connell directed BTI to register the transfer of 1,400,000 of Virtanen’s
shares to B-G and to reissue, in the name of B-G and in various denominations, stock
certificates representing those shares. He also directed that the remaining 420,000 shares
be reissued as one certificate in the name of Virtanen. In addition, O’Connell instructed
BTI to deliver directly to Burstein one of the reissued certificates, in the name of B-G and
in the denomination of 56,000 shares, and to deliver all of the other reissued certificates
to Guzik & Associates.

On May 3, 2001, Virtanen filed suit against Burstein, B-G, O’Connell and
Parker Milliken. The following day, he filed an ex parte application for a temporary
restraining order to prevent the transfer of his shares of stock in BTI. The court granted
the application and subsequently issued a preliminary injunction as well. B-G filed a

cross-complaint against Virtanen, seeking declaratory relief, specific performance and



enforcement of the terms of the stock purchase agreement through the doctrine of
promissory estoppel.

By agreement dated December 20, 2002, Virtanen settled with Burstein and
B-G. The matter proceeded to trial by jury against O’Connell and Parker Milliken, on
Virtanen’s fifth amended complaint, which asserted causes of action for negligence,
breach of fiduciary duty and conversion.

The jury returned a special verdict in which it found that O’Connell and
Parker Milliken were liable to Virtanen, whose total compensatory damages were
$2,275,000. The jury deadlocked on the issue of whether Virtanen had proved by clear
and convincing evidence that O’Connell and Parker Milliken had acted with malice,
fraud or oppression, so as to entitle Virtanen to punitive damages. The court offset the
amount of the settlement with Burstein and B-G, $290,000, against the special verdict
amount, for a resulting judgment amount of $1,985,000, plus costs.

Virtanen filed a motion for a partial new trial® with respect to the punitive
damages issue. O’Connell and Parker Milliken moved for a judgment notwithstanding

the verdict. The court denied both motions. Each party appeals.?

1 While Virtanen filed a motion styled as one for a partial “new trial,” as a technical
point the motion is properly characterized as one for a partial retrial under Code of Civil
Procedure section 616. (Sullivan v. Delta Air Lines, Inc. (1997) 15 Cal.4th 288, 307, fn.
11.) Consequently, we will describe the motion as having been for a partial retrial.

2 Although O’Connell and Parker Milliken filed a notice of appeal from both the
judgment and the order denying their motion for judgment notwithstanding the verdict,
they have failed in their briefing to address the order. Consequently, we deem their
appeal from the order denying their motion for judgment notwithstanding the verdict to
have been abandoned. (Tanner v. Tanner (1997) 57 Cal.App.4th 419, 422, fn. 2.)



I
DISCUSSION
A. Breach of Duty as Escrow Holder:

O’Connell3 contends that the jury impliedly found that he was acting as an
escrow holder and further that, as escrow holder, he had a duty to return Virtanen’s
shares when requested to do so. O’Connell does not challenge the implied finding that he
was an escrow holder. (See Wasmann v. Seidenberg (1988) 202 Cal.App.3d 752, 755-
756 [attorney who accepts documents from opposing party under conditional authority to
use them is escrow holder].) However, O’Connell contends that he had no duty to return
the shares. In support of this assertion, he cites authority for the proposition that an
escrow holder must follow joint escrow instructions# and that, when faced with
competing demands, he or she must either hold the property or interplead it. (See Diaz v.
United California Bank (1977) 71 Cal.App.3d 161.)

The problem is that O’Connell neither held the property nor interpleaded it.
His remarkable choice was to close escrow and forward the stock certificates to the
transfer agent with instructions to register the transfer and reissue the shares. O’Connell
does not explain how this action was in compliance with his duties as an escrow holder

who had received competing demands. It could not be more clear that in taking this

3 O’Connell and Parker Milliken filed joint briefs on appeal and, for the most part,
their arguments are the same. For the sake of simplicity, we will refer to the joint
arguments of O’Connell and Parker Milliken simply as those of O’Connell, except where
the context specifically requires a separate reference to the distinct arguments of Parker
Milliken.

4 Virtanen, in contrast, argues that because Dunning delivered the documents under
unilateral escrow instructions, O’Connell was obligated to follow Virtanen’s unilateral
instructions demanding the return of the documents. This is a matter we need not decide.
Even assuming, as O’Connell asserts, that joint escrow instructions would have been
required for him to return the documents to Virtanen, O’Connell, as we shall show, still
breached his obligations as escrow holder by closing escrow under the circumstances.



action, rather than continuing to hold the shares or interpleading them, he breached his
duties as an escrow holder. (See Diaz v. United California Bank, supra, 71 Cal.App.3d at
p. 171.) O’Connell simply “did not have a right to ignore these options and blindly close
the escrow . ...” (Ibid.)

O’Connell says that forwarding the shares to BTI, with the expectation that
Virtanen would promptly sue to halt the transfer, was the “functional equivalent” of filing
an interpleader action. We can hardly agree.

“A party against whom double or multiple claims are made, or may be
made, may bring a separate action compelling the claimants or potential claimants to
interplead and litigate their claims inter se. (Code Civ. Proc., § 386, subd. (b).) A court
may issue an order restraining parties to the action from instituting or further prosecuting
any other proceedings affecting the rights and obligations as between the parties. (Code
Civ. Proc., 8 386, subd. (f).)” (Cantu v. Resolution Trust Corp. (1992) 4 Cal.App.4th
857, 874, fn. omitted.)

“An interpleader action is an equitable proceeding. [Citations.] In an
interpleader action, the court initially determines the right of the plaintiff to interplead the
funds; if that right is sustained, an interlocutory decree is entered which requires the
defendants to interplead and litigate their claims to the funds. Upon an admission of
liability and deposit of monies with the court, the plaintiff then may be discharged from
liability and dismissed from the interpleader action. [Citations.] The effect of such an
order is to preserve the fund, discharge the stakeholder from further liability, and to keep
the fund in the court’s custody until the rights of the potential claimants of the monies can
be adjudicated. [Citations.]” (Dial 800 v. Feshinder (2004) 118 Cal.App.4th 32, 42-43.)
By implementing an interpleader action and obtaining a discharge from further liability,
the stakeholder avoids tort liability. (Cantu v. Resolution Trust Corp., supra, 4
Cal.App.4th at pp. 873-874.)



Not surprisingly, O’Connell cites no authority to the effect that closing an
escrow is the “functional equivalent” of filing an interpleader action just because the
closing results in a lawsuit. By definition, closing escrow, i.e., delivering property to
parties on the completion of a transaction or the satisfaction of identified conditions, is
not the same thing as filing an interpleader action, i.e., depositing property into the court
until the rights thereto are resolved by judicial intervention. (See, e.g., Paul v.
Schoellkopf (2005) 128 Cal.App.4th 147, 154 [escrowed items delivered to parties on
happening of specified event or performance of prescribed condition]; Dial 800 v.
Fesbinder, supra, 118 Cal.App.4th at p. 43 [interpleaded property retained in court
custody until rights resolved].) The former device harbors obvious dangers for an
aggrieved party that the latter does not.

O’Connell simply has not convinced us that putting the burden on a party to
an escrow to commence immediate litigation following a premature closing is the same
as the escrow holder’s filing of an interpleader action before any closing takes place.
When the escrow has already closed, there is a risk that the party will not get to court in
time to fully protect his or her rights — to halt the transfer of stock certificates to a bona
fide purchaser for value, for example. In an interpleader action, the parties’ rights remain
protected while the court sorts things out. (Dial 800 v. Fesbinder, supra, 118
Cal.App.4th at pp. 42-43.)

To permit a malfeasant escrow holder to dictate the nature of the litigation
that follows a premature closing and to claim immunity from tort liability, would be the
same as permitting a converter of property to dictate to the owner thereof how his or her
property must be used. Just as we do not countenance the latter (Dakota Gardens
Apartment Investors “B”” v. Pudwill (1977) 75 Cal.App.3d 346, 353), we also do not
countenance the former. The conflicted escrow holder may shield himself or herself from
liability, and protect the interests of the parties to the escrow as well, by filing an

interpleader action. (Dial 800 v. Fesbinder, supra, 118 Cal.App.4th 32; Cantu v.
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Resolution Trust Corp., supra, 4 Cal.App.4th 857.) An escrow holder who fails to do so
acts at his or her own peril. (See Cantu v. Resolution Trust Corp., supra, 4 Cal.App.4th
at pp. 873-874; cf. Burlesci v. Petersen (1998) 68 Cal.App.4th 1062, 1066-1067.)

O’Connell further insists that his actions were the functional equivalent of
filing an interpleader action in light of the fact that an aggrieved shareholder can employ
the procedures of Commercial Code section 8403° in order to protect his or her position.
He characterizes section 8403 as a vehicle whereby a shareholder can take steps to block
the transfer of shares, thereby transforming the issuer of stock into a neutral stakeholder.
He complains that due to the trial court’s erroneous ruling on Virtanen’s motion in limine
No. 7, he was precluded from making his functional equivalency argument.

In his motion in limine No. 7, Virtanen requested that the court preclude
O’Connell from making any argument or presenting any evidence pertaining to
Commercial Code section 8403, on the grounds that the provision could not provide
O’Connell with a defense to his actions and that making reference to it would confuse the

jury. We find his arguments persuasive and conclude the court did not abuse its

5 Subdivisions (a) and (b) of Commercial Code section 8403 provide: “(a) A person
who is an appropriate person to make an endorsement or originate an instruction may
demand that the issuer not register transfer of a security by communicating to the issuer a
notification that identifies the registered owner and the issue of which the security is a
part and provides an address for communications directed to the person making the
demand. . .. [1] (b) If a certificated security in registered form is presented to an issuer
with a request to register transfer or an instruction is presented to an issuer with a request
to register transfer of an uncertificated security after a demand that the issuer not register
transfer has become effective, the issuer shall promptly communicate to (A) the person
who initiated the demand . . . and (B) the person who presented the security for
registration of transfer or initiated the instruction requesting registration of transfer a
notification stating all of the following: [{] (1) The certificated security has been
presented for registration of transfer or the instruction for registration of transfer of the
uncertificated security has been received. [{] (2) A demand that the issuer not register
transfer had previously been received. [1] (3) The issuer will withhold registration of
transfer for a period of time stated in the notification in order to provide the person who
initiated the demand an opportunity to obtain legal process or an indemnity bond.”
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discretion in excluding evidence and argument pertaining to section 8403. (Tudor
Ranches, Inc. v. State Comp. Ins. Fund (1998) 65 Cal.App.4th 1422, 1431-1432 [court
has discretion in ruling on motions in limine].) In any event, O’Connell cites no
authority for the proposition that an escrow holder, when faced with competing demands,
may properly close escrow on the assumption that one of the parties will timely employ a
statutory mechanism for blocking the transfer of shares — to try to undo the effects of the

already closed escrow.

B. Duty to Client:

O’Connell argues that to affirm the judgment would be to enunciate a rule
that an attorney who acts as an escrow holder cannot provide his or her client with legal
advice pertaining to the transaction. His argument in support of this position is strained.

O’Connell points out that Virtanen’s expert, Anthony Pierno (Pierno),
testified that with competing demands, O’Connell would have been justified in
interpleading the stock. Pierno qualified that no interpleader would have been proper,
however, if one of the competing demands were “spurious,” that is to say, based on a
recommendation by O’Connell that the demand be made. O’Connell uses this testimony
to spin a fantastical defense to his actions. He implies that in order to find in favor of
Virtanen, the jury must have determined that O’Connell advised his clients to make a
spurious, competing demand. Then, per Pierno’s viewpoint, interpleader would have
been improper, and, even more importantly, O’Connell’s self-proclaimed “functional
equivalent” of interpleader would have been improper as well. O’Connell claims that if
this is why he was held liable, no attorney anywhere would ever agree to act as an escrow
holder, because to do so would be to give up the right, and obligation, to render legal
advice to the client during the course of the escrow.

O’Connell is unduly alarmed. There are no express or implied findings

here to the effect that O’Connell either advised his clients to make a spurious demand or
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erred in continuing to provide advice to his clients during the course of the escrow. What
O’Connell did is close escrow when the conditions to close had not been met, the parties
had not reached written agreement on material contract terms, and one party to the
escrow had delivered a notice of rescission and demanded the return of his documents.
O’Connell’s action gave rise to liability irrespective of what advice he provided to his
clients or whether his clients’ competing demand was spurious.

As an offshoot of his argument, O’Connell contends the court erred in
granting Virtanen’s motion in limine No. 2, that precluded him from introducing any
evidence or making any arguments pertaining to the duties an attorney owes to his or her
own client. In making the motion, Virtanen argued that the attorney-client duties were
irrelevant to the case and would confuse the jury. In opposing the motion, O’Connell
argued that any duty he owed to Virtanen conflicted with his undivided duty of loyalty to
his own clients and that he could not have satisfied both of those conflicting duties.
O’Connell concluded that his duties to his clients were extremely relevant to the case and
implied that when faced with conflicting duties, his only permissible course of action was
to satisfy the demands of his clients over the demands of Virtanen.

The court did not abuse its discretion in excluding evidence and argument

pertaining to an attorney’s duties to his or her client.6 (Tudor Ranches, Inc. v. State

6 This ruling notwithstanding, O’Connell’s expert Stanley Lamport (Lamport) did
testify as to the relationship between an attorney and his or her client. He also testified as
to an attorney’s duties when he or she receives conflicting demands from a client and
from a non-client, and his or her options for resolving the situation. Lamport also
expressed his disagreement with certain of Pierno’s viewpoints, including the notion that
any advice O’Connell gave to B-G could have given rise to a spurious demand.
Furthermore, O’Connell’s counsel, in his summation, made reference to the testimony of
Lamport. In his reply brief, O’Connell says that Lamport’s testimony was minimal.
O’Connell also contends he was deprived of the opportunity to argue that he was
obligated to advise his clients concerning the transaction and the mere fact that he
fulfilled that obligation could not justify holding him liable to Virtanen. However, the
argument he wanted to make was directed to the spurious demand issue, which, as we
have said, has no bearing on our analysis.
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Comp. Ins. Fund, supra, 65 Cal.App.4th at pp. 1431-1432 [abuse of discretion
standard].”) We will accept O’Connell’s word that he had competing instructions from
his clients. (See Frazier v. Superior Court (2002) 97 Cal.App.4th 23, 36.) However, the
question is not what his duty to his clients may have been given those competing
instructions, but whether O’Connell violated a duty owed to Virtanen by closing escrow
when none of the conditions to close had been met, the parties had not reached written
agreement on material contract terms, and Virtanen had delivered a notice of rescission
and request for return of documents. The fact that O’Connell owed duties to his clients
does not excuse him for violating his duty to Virtanen and converting the stock
certificates. As we have already discussed, if O’Connell believed that no joint resolution
of the conflicting demands was forthcoming, he could have filed an interpleader action.
He had a statutorily sanctioned method for dealing with conflicting demands, even when
one of those demands came from his own clients. He just chose not to take advantage of
that method.

Similarly, O’Connell is off base in arguing that the case should have been
dismissed because, without a waiver of the attorney-client privilege and the ability to
inform the court as to his confidential attorney-client communications, he was unable to
put on a defense in the litigation. It is true that an action against an attorney may be
dismissed if the attorney cannot mount a defense without breaching the attorney-client

privilege. (Solinv. O’Melveny & Myers (2001) 89 Cal.App.4th 451, 467; see also

7 We are unpersuaded by O’Connell’s assertion that the court is deemed to have
abused its discretion either because it failed to exercise discretion at all or because its
ruling excluded an entire legal theory that O’Connell would have raised. True enough,
the court took into consideration the fact that Burstein was unwilling to waive the
attorney-client privilege. But this did not mean that the court did not exercise discretion
in making its ruling. The reporter’s transcript reflects that there was a lengthy argument
on the motion and there is no indication that the court failed to weigh each party’s
arguments. As far as the effect of precluding O’Connell from raising his arguments
about his client obligations as a defense, we again see no error.
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McDermott, Will & Emery v. Superior Court (2000) 83 Cal.App.4th 378, 385.) However,
in this case, no disclosure of privileged communications is required for O’Connell to
address whether he owed a duty to Virtanen, whether he breached that duty, whether he
converted Virtanen’s stock certificates, and whether Virtanen suffered damages. As we
have said, the communications O’Connell had with his clients were irrelevant to those

ISSues.

C. Jury Instructions:

O’Connell requested the following jury instruction: *“An attorney owes his
client an undivided duty of loyalty and diligence.” Virtanen, in turn, requested a lengthy
instruction about the fiduciary duty an attorney owes to a non-client when he or she
accepts property from that non-client in order to facilitate a transaction. The court
rejected each of the proposed instructions.

O’Connell now claims the court erred in failing to give his desired
instruction. O’Connell failed to preserve his objection in the trial court. When arguing
the two proposed jury instructions before the judge, O’Connell’s counsel stated: “If
they’re both out, your Honor, just let me comment that in my final analysis, they’re
probably more confusing than helpful to the jury.” That’s it. He conceded that the
instructions were more confusing than helpful, and he did not argue that the court would
err in excluding them. End of story.

Next, O’Connell complains that the court erred in giving two jury
instructions on the definition of, and the duties of, an escrow holder. The first of the two
instructions provided in part: “An escrow holder owes a fiduciary duty to the person
whose property they are holding. If you find that defendants are escrow holders, you
must find that they owed a fiduciary duty to Dr. Virtanen.” The second of the two
instructions read: “It is the duty of an escrow holder to strictly obey the instructions of

the person whose property he is holding.”
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O’Connell asserts that these instructions are neither legally correct nor
supported by the evidence. Yet it is hard to imagine how one can seriously dispute that
an escrow holder owes a fiduciary duty to the parties to the escrow, including the party
who has deposited property into the escrow. “‘An escrow holder is the agent of all the
parties to the escrow at all times prior to performance of the conditions of the escrow
[citations]; bears a fiduciary relationship to each of them [citation]; and owes an
obligation to each measured by an application of the ordinary principles of agency.
[Citation.]” (Diaz v. United California Bank, supra, 71 Cal.App.3d at p. 168.)
“Although [O’Connell] owed [Virtanen] no professional duty, his acceptance of
[Virtanen’s stock certificates gave] rise to a duty of care. The wellspring of this duty is
the fiduciary role of an escrow holder. [Citations.]” (Wasmann v. Seidenberg, supra,
202 Cal.App.3d at pp. 755-756.) The fiduciary obligations of an escrow holder, and an
attorney acting as an escrow holder, are well settled.

Also, we disagree with O’Connell’s assertion that the jury instructions are
not supported by the evidence. (See People v. Marshall (1997) 15 Cal.4th 1, 39-40 [only
theories supported by substantial evidence should be presented to jury].) It is undisputed
that Dunning delivered Virtanen’s documents to O’Connell together with a cover letter
specifying the conditions under which those documents could be used. “If [O’Connell]
did not want to be responsible for the [documents], he should have promptly returned
[them] to [Virtanen]. We hold a trier of fact could find any failure to do so was an
acceptance of [Virtanen’s] entrustment.” (Wasmann v. Seidenberg, supra, 202
Cal.App.3d at p. 756.) Moreover, “[h]aving accepted the [documents] from [Virtanen],
[O’Connell] was bound to comply strictly with the escrow instructions. [Citations.]”
(Ibid.) The jury instructions are supported by the evidence.

Still, O’Connell contends that the first of the two jury instructions
essentially told the jury that O’Connell was the fiduciary of Virtanen only, to the

exclusion of O’Connell’s clients. We disagree with this construction. The issue was
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whether O’Connell owed a duty to Virtanen and whether he breached any such duty. The
instruction was properly framed to help the jury assess whether O’Connell owed a duty to
Virtanen.

Where the second of the two jury instructions is concerned, it is well settled
that ““[i]t is the duty of an [escrow] holder to comply strictly with the instructions of his
principal [citations], and if he disposes of the property of his principal in violation of
these instructions, or otherwise breaches that duty, he will be responsible for any loss
occasioned thereby. [Citations.]” (Diaz v. United California Bank, supra, 71 Cal.App.3d
at p. 168.) The rule continues to apply when the escrow holder in question is an attorney.
(Wasmann v. Seidenberg, supra, 202 Cal.App.3d at p. 756.)

Even so, O’Connell says that the second of the two jury instructions was
erroneous because it could be interpreted to mean that he was obligated to follow
Virtanen’s unilateral instructions. As stated previously, we need not resolve the issue of
whether O’Connell was indeed obligated to follow Virtanen’s unilateral instructions.
Were we to agree with O’Connell that joint escrow instructions were required and that
the second jury instruction could be interpreted to mean, contrarily, that O’Connell was
obliged to follow Virtanen’s unilateral instructions, we still would not find reversible
error. “A judgment may not be reversed on appeal, even for error involving ‘misdirection
of the jury,” unless “after an examination of the entire cause, including the evidence,’ it
appears the error caused a ‘miscarriage of justice.” (Cal. Const., art. VI, § 13.) When the
error is one of state law only, it generally does not warrant reversal unless there is a
reasonable probability that in the absence of the error, a result more favorable to the
appealing party would have been reached. [Citation.]” (Soule v. General Motors Corp.
(1994) 8 Cal.4th 548, 574.) Put another way, instructional error in a civil case requires
reversal “‘where it seems probable’ that the error “prejudicially affected the verdict.’

[Citations.]” (Id. at p. 580.)
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In the case before us, it does not appear probable that a result more
favorable to O’Connell would have been reached had the instruction stated that
O’Connell was required to strictly comply with joint escrow instructions agreed to by
each party to the escrow. “Factors to be evaluated in assessing the prejudicial effect of an

erroneous instruction . . . include: ‘(1) the degree of conflict in the evidence on critical
issues [citations]; (2) whether respondent’s argument to the jury may have contributed to
the instruction’s misleading effect [citation]; (3) whether the jury requested a rereading of
the erroneous instruction [citation] or of related evidence [citation]; (4) the closeness of
the jury’s verdict [citation]; and (5) the effect of other instructions in remedying the error
[citations].”” [Citations.]” (Ortega v. Pajaro Valley Unified School Dist. (1998) 64
Cal.App.4th 1023, 1050.)

O’Connell addresses only two of these factors — the second and the fourth.
Where the second factor is concerned, O’Connell cites several passages of the argument
Virtanen’s counsel made to the jury. The lawyer told the jury that experts had testified
that O’Connell owed Virtanen a duty. He further said that, even though O’Connell owed
Virtanen a duty and had received Virtanen’s demand, “what did he do? He didn’t return
the stock. Instead, he did everything he could to just ram that stock transaction through.”
The lawyer also stated: “The bottom line is this: When it came to the stock, the
defendants had a duty, a duty to follow Dr. Virtanen’s instructions; they didn’t follow
those instructions. They did just the opposite. Dr. Virtanen said, ‘Give me back the
stock.” What did they do? They sent it off. They didn’t send it to him.”

These arguments can be read two ways. First, they can be read to mean that
O’Connell violated his duty to Virtanen by closing the escrow. Second, they can be read
to mean that O’Connell violated his duty to Virtanen by failing to return the stock
certificates to him. It is the latter possibility that O’Connell complains about, because it
supports an interpretation of the jury instructions to the effect that O’Connell was

required to comply with Virtanen’s unilateral demand, not with joint escrow instructions.

18



Even though the comments of Virtanen’s attorney can be interpreted to bolster that
interpretation of the jury instructions, that is only one factor to be considered in assessing
whether the jury instructions had a prejudicial effect. As we shall show, this one factor is
not determinative in this case.

Where the fourth factor is concerned, O’Connell says that the closeness of
jury’s vote demonstrates the seriousness of the error. The jury found by a 10 to 2 vote
that O’Connell and Parker Milliken were liable to Virtanen. We do not consider this to
be a close split. Rather, the vote, although not unanimous, was weighted heavily in favor
of Virtanen. This is not surprising, considering the substantial evidence that O’Connell
violated his duty to Virtanen and converted his stock.

This brings us to the first factor, which is the most striking in this particular
case. With respect to that factor, there is no conflict in the evidence on the critical issues.
O’Connell closed escrow when none of the conditions to close had been met.

First, at the time of close, he was not prepared to deliver to Dunning fully
executed copies of the April 24, 2001 documents — the documents that Virtanen had
approved and signed. Rather, on April 26, 2001, O’Connell sent Virtanen a written
request to approve changes to certain dates contained in the contract documents,
including delayed payment dates under the promissory note. Virtanen declined to sign
the extension request. This notwithstanding, on close, O’Connell delivered to Virtanen a
promissory note containing changed but unapproved dates. One of those dates,
pertaining to a $350,000 payment, was pushed from one calendar year into another, an
event that Virtanen testified would have adverse tax consequences for him.

Second, O’Connell closed escrow without Virtanen having confirmed to
him that the $70,000 had been received. Third, the stock certificates were not delivered
to Guzik & Associates to be held under the terms of a written escrow agreement
pertaining to the payment of the secured promissory note over time. Instead, they were

sent to BTI, with instructions to register the transfer of 1,400,000 shares to B-G and to
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deliver directly to Burstein a reissued certificate in the name of B-G and in the
denomination of 56,000 shares.

In addition to the fact that the conditions to close had not been satisfied, the
parties had not agreed in writing to material contract terms, and Virtanen had delivered a
notice of rescission and request for return of documents. Without question, O’Connell
breached his duty to Virtanen. Given this, we cannot conclude that there is a reasonable
probability that the jury would have reached a verdict more favorable to O’Connell had
the jury instructions been more complete or more precise on the duties of an escrow

holder to each party to the escrow.

D. Request for Reversal with Directions:

O’Connell is so certain he did nothing wrong that he requests that this court
reverse the judgment with directions to enter judgment in his favor. He insists that a
judgment in his favor is the only possible result. He explains that there is no theory under
which he could possibly be held liable and further that Virtanen cannot prove damages.

(1) Conversion

Among other things, O’Connell argues that Virtanen has not presented a
viable conversion cause of action. He states that Virtanen impliedly ratified any taking of
his stock when he sought an injunction to stop the transfer agent from reissuing the
shares, instead of seeking an injunction to compel the return of the shares, and cites
Farrington v. A. Teichert & Son (1943) 59 Cal.App.2d 468 in support of this assertion.
We reject this argument out of hand.

First off, we note that Virtanen, in his declaration in support of his
application for a temporary restraining order, did in fact request that the court issue
orders not only preventing the transfer of his shares, but also requiring the return of the
shares to him. Second, we can hardly construe the commencement of litigation, due to

the closing of escrow and the delivery of the stock certificates to the transfer agent, as a
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ratification of those acts. Third, Farrington v. A. Teichert & Son, supra, 59 Cal.App.2d
468 is clearly distinguishable from the case before us.

In Farrington v. A. Teichert & Son, supra, 59 Cal.App.2d 468, the plaintiff
landowner observed that the defendant contracting firm was removing rock, sand and
gravel from city property that bordered upon his own property. He visited the site a
number of times and ultimately became concerned that some of the materials were being
removed from his property, not city property. The plaintiff approached the city and the
contracting firm about the matter. He did not want to halt the excavation, but rather was
content to have the materials removed from his property, for a reasonable price. The
parties had difficulty, however, in agreeing as to what price was reasonable.

(Id. at pp. 471-472))

The plaintiff ultimately brought a conversion action. The trial court held
that the plaintiff did not have a viable cause of action for conversion because he had
consented to the removal of the material from his property. However, the court awarded
him what it determined to be the reasonable value of the material, based on quantum
meruit. (Farrington v. A. Teichert & Son, supra, 59 Cal.App.2d at p. 470.) The plaintiff
appealed, seeking a higher damages award based on conversion. (Id. at pp. 474-475.)
The appellate court affirmed. (ld. at p. 476.)

The Farrington court stated: “At no time did [the plaintiff] ever do
anything to avoid the consequences or minimize [the defendant’s] taking; instead he
encouraged and abetted that taking. Thus it would seem that not only was there implied
consent and acquiescence to [the defendant’s] acts but express ratification and approval
thereof; and the law is well settled that there can be no conversion where an owner either
expressly or impliedly assents to or ratifies the taking, use or disposition of his property.
[Citations.]” (Farrington v. A. Teichert & Son, supra, 59 Cal.App.2d at p. 474.)

It is true that Dunning, on Virtanen’s behalf, delivered the stock certificates

to O’Connell to be held pending close of escrow and to be transferred under the

21



conditions specified. However, Virtanen certainly did not consent to O’Connell’s
transfer of the certificates to BTI under the circumstances that occurred. Not one of the
conditions to close that Dunning had set forth in his cover letter was met, as detailed
above.

Furthermore, the parties had not reached written agreement on material
contract terms, i.e., payment dates. In addition, Virtanen had delivered a notice of
rescission and request to return documents to Burstein and Tyler had sent a notice of
rescission directly to O’Connell. Tyler also had placed telephone calls to O’Connell and
had sent him an explicit demand letter insisting that he refrain from forwarding the stock
certificates to BTI. It could not be more clear that Virtanen did not consent to the
delivery of the stock certificates to BTI. Rather, he objected vigorously to O’Connell’s
intended placement of the stock certificates in the hands of another and even threatened a
lawsuit for conversion.

“*Conversion is the wrongful exercise of dominion over the property of
another.” [Citation.] ‘Conversion is a species of strict liability in which questions of
good faith, lack of knowledge and motive are ordinarily immaterial.” [Citation.]” (Irving
Nelkin & Co. v. South Beverly Hills Wilshire Jewelry & Loan (2005) 129 Cal.App.4th
692, 699.) Furthermore, “‘the fact that [a] plaintiff regained possession of the converted
property does not prevent him from suing for damages for the conversion.” [Citation.]”
(Id. at pp. 699-700.) Clearly, O’Connell converted Virtanen’s stock certificates when he
handed them over to the transfer agent even though none of Virtanen’s conditions to
close had been met, the parties had not reached written agreement on material contract
terms, Virtanen had delivered a notice of rescission and demand to return documents, and
Tyler had expressly warned O’Connell against exercising dominion and control over the
stock certificates. (See Trask v. Garza (1921) 51 Cal.App. 739.)

O’Connell asserts that even if the record supported a cause of action for

conversion, Virtanen suffered no damages. Wrong again.
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As a general rule, “the normal measure of damages for conversion is ‘[t]he
value of the property at the time of the conversion’ and ‘[a] fair compensation for the
time and money properly expended in pursuit of the property’ (Civ. Code, § 3336) ....”8
(Spates v. Dameron Hospital Assn. (2003) 114 Cal.App.4th 208, 221; Lueter v. State of
California (2002) 94 Cal.App.4th 1285, 1302.) O’Connell does not discuss this general
rule, or whether the amount of damages specified in the special verdict constitutes the
value of the stock certificates at the time of conversion. Instead, he cites Myers v.
Stephens (1965) 233 Cal.App.2d 104, which notes that an alternate measure of damages,
such as lost profits, may be available when necessary to indemnify the injured party for
damages proximately caused. (Id. at pp. 116-120.) O’Connell has cited no case
persuading us that the alternate measure of damages should have been applied in this
instance, assuming for the purpose of discussion that it was not.

The record contains substantial evidence supporting the jury award, as
demonstrated by the testimony of investor Harvey Vechery. Vechery’s family trust had
purchased 150,000 shares of BTI stock for $525,000, or $3.50 per share, in 1999. In
April 2001, Vechery was in discussions with Virtanen to purchase additional BTI stock at
$1.75 per share. In April or July 2001, Vechery or his family trust purchased an
additional 99,000 shares at that price. Of those shares, 9,000 belonged to Virtanen and
90,000 belonged to Virtanen’s children. Vechery testified that he would have purchased
all of Virtanen’s shares at that time, for $1.75 per share, had they been available.

In March 2002, Vechery or his family trust purchased an additional
420,000 shares of BTI stock from Virtanen for $1.50 a share, or $630,000, even though

8 Civil Code section 3336 provides that “[t]he detriment caused by the wrongful
conversion of personal property is presumed to be: [{] First — The value of the property
at the time of the conversion, with the interest from that time, or, an amount sufficient to
indemnify the party injured for the loss which is the natural, reasonable and proximate
result of the wrongful act complained of and which a proper degree of prudence on his
part would not have averted; and [{] Second — A fair compensation for the time and
money properly expended in pursuit of the property.”
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Virtanen was unable to deliver physical possession of the stock certificates representing
those shares. Vechery was then unwilling to pay more than $1.50 per share because of
the condition of the company at the time. By December 2002, when Burstein offered to
sell Vechery more BTI stock, Vechery declined, because by then he figured the stock was
worthless. Pursuant to the settlement with Burstein and B-G, B-G purchased 184,000 of
Virtanen’s shares, and the remainder of his shares were freed up in July 2003. Virtanen
then delivered to Vechery the stock certificates representing the 420,000 shares
purchased in March 2002, and also offered to sell Vechery more stock. Vechery again
declined, stating that the stock was worthless. As this testimony shows, Vechery was an
existing BTI stockholder who was ready and willing to purchase all of Virtanen’s shares
in 2001 at $1.75 per share, but was no longer interested in the purchase by the time
Virtanen’s remaining shares became available for sale in July 2003.

The jury determined that the date of Virtanen’s loss for the purpose of
calculating damages was May 1, 2001, i.e., the date O’Connell informed Virtanen that the
transaction had closed. Following the closing, O’Connell delivered 1,820,000 of
Virtanen’s shares to the transfer agent, thereby converting those shares. If the shares
were valued at $1.75 apiece, the amount that Vechery was willing to pay in 2001, the
total value of the shares at the time of conversion would have been $3,185,000. If one
offset against this amount the $630,000 Virtanen received for the sale of 420,000 shares
in March 2002, total damages would be $2,555,000 — more than the jury’s $2,275,000
compensatory damages award.

The jury award fit within the parameters of the standard award for
conversion, i.e., the fair market value of the converted property at the time of conversion.
(Spates v. Dameron Hospital Assn., supra, 114 Cal.App.4th at p. 221; Lueter v. State of
California, supra, 94 Cal.App.4th at p. 1302.) The court offset against the damages
award the $290,000 recovery from Burstein and B-G under the settlement agreement, so

there is no double recovery on account of the settlement proceeds. There is also no
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double recovery in the sense that Virtanen ultimately recovered the bulk of his stock
which, one might presume, he could then sell. Vechery’s testimony reflects that the stock
may have been worthless at the time it was finally released to Virtanen. At any rate, the
opportunity to sell all of the stock to Vechery had been lost.

“Judgments and orders of the lower courts are presumed to be correct on
appeal. [Citation.]” (In re Marriage of Cohn (1998) 65 Cal.App.4th 923, 928.) “We
imply all findings necessary to support the judgment, and our review is limited to
whether there is substantial evidence in the record to support these implied findings.
[Citations.]” (Ibid.; see also People v. Francis (2002) 98 Cal.App.4th 873, 878.)
Furthermore, “[w]e will uphold the decision of the trial court if it is correct on any
ground. [Citation.]” (Schubert v. Reynolds (2002) 95 Cal.App.4th 100, 110.) The record
supports an implied finding that O’Connell converted Virtanen’s stock certificates.
Moreover, substantial evidence supports the jury’s award of $2,275,000 in compensatory
damages as representing the fair market value of the converted stock minus the amount
Virtanen recovered for the March 2002 sale to Vechery. O’Connell has not met his
burden to show error, either in terms of liability, or in terms of the measure of damages.
(Del Real v. City of Riverside (2002) 95 Cal.App.4th 761, 766 [appellant’s burden to
demonstrate reversible error].)

(2) Breach of duty

With respect to the breach of fiduciary duty and negligence causes of
action, O’Connell insists he could not have violated a duty because he was not required to
return the stock to Virtanen. Yet at the same time, O’Connell states that “[r]egardless of
its genesis and timing, B-G’s conflicting demand triggered [his] obligation to hold or
interplead the stock.” The breach of that duty gave rise to liability, as we have already
discussed.

As far as O’Connell is concerned, whether he breached a duty to Virtanen

or not, Virtanen could not have suffered any damages. From his perspective, the shares

25



were going to be tied up in litigation one way or another, so Virtanen could not have been
harmed by his lack of possession of the shares during the litigation period.

This argument presupposes two things. First, it assumes that there could
have been no negotiated resolution of the matter, i.e., no joint escrow instructions
forthcoming, had O’Connell simply held onto the shares for a while to see how things
played out. Second, it assumes that the litigation that ensued once escrow had closed and
Virtanen was in the position of trying to undo it was essentially the same, or at least of
the same duration, as the litigation that would have ensued had an interpleader action
been filed instead. We are not prepared to accept either assumption.

When the parties are still in escrow they tend to be predisposed to
resolution. Once an escrow has been closed in such a manner as to make one party feel
victimized and to force that party to hire a litigator to assert his or her rights, the chances
of a speedy resolution diminish. There may even be a difference in the tenor of the
litigation in that instance and in the instance in which a conflicted escrow holder has been
the one to file an interpleader action. Indeed, O’Connell himself notes at least one
difference, stating that B-G “vigorously opposed Virtanen’s injunction, which required
considerably more effort than responding to an interpleader action.”

Those points aside, we need not resolve whether the harm Virtanen suffered
due to the close of escrow and the resultant litigation was identical to the harm he would
have suffered had an interpleader action been filed instead, so as to determine what
damages might have been available under either a breach of fiduciary duty theory or a
negligence theory. As we have shown, the record supports the damages award under a
conversion theory. We decline O’Connell’s request to direct the entry of a judgment in

his favor.

26



F. Punitive Damages:

(1) Introduction:

The jurors were deadlocked on the question: “Do you find by the standard
of clear and convincing evidence that Dr. Virtanen has proved that Christopher P.
O’Connell and Parker, Milliken, Clark, O’Hara & Samuelian acted with malice, fraud or
oppression, [so that] Dr. Virtanen is entitled to punitive damages[?]” The jurors voted 7
to 5 in favor of punitive damages against O’Connell and 7 to 5 in favor of punitive
damages against Parker Milliken.

Virtanen contends that he was entitled to have the punitive damages issue
tried again as a matter of right, under Code of Civil Procedure section 616, and that the
court erred in denying his request for a retrial. Code of Civil Procedure section 616
provides: “In all cases where the jury are discharged without having rendered a verdict,
or are prevented from giving a verdict, by reason of accident or other cause, during the
progress of the trial, or after the cause is submitted to them, except as provided in Section
630, the action may be again tried immediately, or at a future time, as the court may
direct.” According to Virtanen, this means that a retrial is mandatory unless the court,
pursuant to Code of Civil Procedure section 630, subdivision (f), directs a new verdict.

Code of Civil Procedure section 630, subdivision (f) provides: “When the
jury for any reason has been discharged without having rendered a verdict, the court on
its own motion or upon motion of a party, notice of which was given within 10 days after
discharge of the jury, may order judgment to be entered in favor of a party whenever a
motion for directed verdict for that party should have been granted had a previous motion
been made. Except as otherwise provided in Section 12a, the power of the court to act
under the provisions of this section shall expire 30 days after the day upon which the jury
was discharged, and if judgment has not been ordered within that time the effect shall be

the denial of any motion for judgment without further order of the court.”
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Virtanen reasons that if Code of Civil Procedure section 616 were
interpreted to give the court the discretionary authority to grant or deny a retrial as it
deemed proper, then the provisions of Code of Civil Procedure section 630, subdivision
() would be rendered superfluous. And, as he points out, statutory provisions should be
construed so as to give significance to every part thereof and to avoid an interpretation
that would render some parts mere surplusage. (Elsenheimer v. Elsenheimer (2004) 124
Cal.App.4th 1532, 1537.) However, we disagree that to interpret section 616 as giving
the court discretionary authority would be to render section 630, subdivision (f)
superfluous. Section 630, subdivision (f) permits the court to order the entry of judgment
under the circumstances described therein. Section 616 permits the court to grant a
retrial, when it has not ordered the entry of judgment under section 630, subdivision ().
Construing section 616 as providing discretionary authority to grant a retrial when no
entry of judgment has been ordered does not make section 630, subdivision (f)
meaningless, but rather gives effect to the provisions of each of the two statutes.
(Elsenheimer v. Elsenheimer, supra, 124 Cal.App.4th at p. 1537 [statutory provisions are
to be harmonized when possible].)

“*When interpreting a statute, we must ascertain legislative intent so as to
effectuate the purpose of a particular law. Of course our first step in determining that
intent is to scrutinize the actual words of the statute, giving them a plain and
commonsense meaning. [Citation.]’” (Woolls v. Superior Court (2005) 127 Cal.App.4th
197, 208.) Here, we note that Code of Civil Procedure section 616 uses the word “may.”
That word is permissive. (Ibid.) A plain reading of the statute shows that the court is
granted the discretionary authority to act on motions for retrial under that provision. It is
not required to grant a motion for retrial, just because it also did not order entry of
judgment pursuant to Code of Civil Procedure section 630, subdivision (f).

Accordingly, we review the trial court’s order on a motion for retrial under

the abuse of discretion standard. (Cf. Plancarte v. Guardsmark (2004) 118 Cal.App.4th
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640, 645.) In so doing, we must bear in mind the circumstances under which punitive
damages may be awarded. Civil Code section 3294, subdivision (a) provides for the
recovery of punitive damages “[i]n an action for the breach of an obligation not arising
from contract, where it is proven by clear and convincing evidence that the defendant has
been guilty of oppression, fraud, or malice . ...” As the Supreme Court in Taylor v.
Superior Court (1979) 24 Cal.3d 890 explained: “‘Something more than the mere
commission of a tort is always required for punitive damages. There must be
circumstances of aggravation or outrage, such as spite or “malice,” or a fraudulent or evil
motive on the part of the defendant, or such a conscious and deliberate disregard of the
interests of others that his conduct may be called wilful or wanton.” [Citation.]”

(Id. at pp. 894-895.)

Given this requirement, O’Connell and Parker Milliken state that there
simply is insufficient evidence to warrant a retrial with respect to punitive damages.
More particularly, they contend the evidence would not enable a reasonable trier of fact
to conclude that Virtanen presented clear and convincing proof of oppression, fraud or
malice. They insist that the evidence shows “nothing more than aggressive
representation.” We certainly disagree, at least with respect to O’Connell.

(2) Potential liability of O’Connell:

The record contains some very telling, undisputed evidence. Dunning
delivered Virtanen’s documents to O’Connell under a cover letter authorizing O’Connell
to make use of the documents on the express conditions identified therein. Dunning,
having sent the documents, then left town, after informing O’Connell of his impending
departure.

On April 30, 2001, Virtanen delivered to Burstein a notice of rescission and
demand for return of his documents. Burstein informed O’Connell of the notice on April
30, 2001, late in the day. O’Connell admits that he knew Dunning was out of town at the

time and that he made no effort to contact Dunning after learning of the notice.
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On the morning of May 1, 2001, Tyler sent a separate notice of rescission
and request for return of documents directly to O’Connell. O’Connell admits that he
received the facsimile transmission of the same at 9:52 a.m. on the morning of May 1,
2001, but made no effort to contact Tyler. O’Connell also admits that, when he received
the notice from Tyler, he was aware that B-G had not paid the $70,000.

In addition, O’Connell concedes that, even though he was aware of the
notice of rescission and demand for return of documents, he had several conversations
with Goldstein on May 1, 2001 about depositing the $70,000 into Virtanen’s account.
Despite the fact that the money had not then been deposited, O’Connell, on May 1, 2001
at 3:41 p.m., faxed Dunning a letter, addressed to Virtanen, stating that the transaction
had closed. It was not until 4:39 p.m. that day, that Goldstein deposited $70,000 into
Virtanen’s bank account.

Six minutes later, at 4:45 p.m., Virtanen received a hand-delivered package
from O’Connell. The package contained a promissory note, together with the letter, a
copy of which O’Connell had already faxed to Dunning, stating that the transaction had
closed. The promissory note contained payment dates that differed from those Virtanen
had agreed to under the April 24, 2001 documents.

On May 2, 2001, Tyler faxed to O’Connell a letter concerning Virtanen’s
notice of rescission and demand for return of documents. The letter stated in part:
“Despite my two voice mail messages to you, | have yet to hear back from you with
regard to this transaction. We are frankly quite astonished that any attempt would be
made to exercise dominion and control over Mr. Virtanen’s stock certificates in light of
his rescission of the stock purchase agreement and cancellation of the transaction. Please
take notice that, if you do not immediately return Mr. Virtanen’s stock certificates and
related documents, you and your law firm will face significant personal liability for the
tort of conversion, having exercised dominion and control over the stock certificates, and

that Mr. Virtanen will take all legal action necessary to prevent the improper attempt to

30



close the transaction.” O’Connell concedes that he still had possession of the stock
certificates when he received this letter.

O’Connell admits that he spoke to Tyler on the telephone on May 2, 2001.
He concedes that, during that conversation, Tyler told him that he represented Virtanen,
and that Virtanen had rescinded the transaction and demanded his shares back. In
addition, Tyler directed O’Connell to refrain from doing anything with the shares.
O’Connell states that, in response, he told Tyler that the shares had been paid for and B-G
considered the transaction to be closed. O’Connell says that the conversation concluded
unpleasantly, with Tyler stating that he intended to file suit to block the transfer of the
shares to B-G. O’Connell further admits that he told Tyler that he intended to forward
the shares to the transfer agent, and that Virtanen could either agree that the transaction
had closed or file a lawsuit.

In short, knowing full well that there was a dispute as to his authority to
close the escrow, O’Connell closed it anyway, by forwarding the stock certificates to the
transfer agent. He did so in violation of the original instructions provided by Dunning
and despite the fact that Virtanen had not agreed to the extended payment dates contained
in the promissory note delivered to him on close. He did so in violation of the notice of
rescission and demand to return documents, and in complete disregard of the oral and
written protestations of Tyler. He did so while owing a duty, as escrow holder, to
Virtanen. O’Connell not only breached that duty, he also committed an act of
conversion.

There is sufficient evidence for a reasonable trier of fact to conclude
Virtanen showed by clear and convincing proof that O’Connell acted in such a conscious
and deliberate disregard for the rights of Virtanen that his conduct could be characterized
as wilful or wanton, giving rise to a punitive damages award under Civil Code section
3294, subdivision (a). (Cf. Hoch v. Allied-Signal, Inc. (1994) 24 Cal.App.4th 48, 59-61.)

The court nonetheless denied Virtanen a partial retrial. In open court, the judge remarked
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to Virtanen: “I think that you simply failed to carry your burden and your burden was to
get nine out of twelve votes . . . .” He also indicated that he took into consideration
O’Connell’s testimony and the notion that punitive damages are generally disfavored.

The court was well intentioned. However, considering the strength of the
evidence Virtanen presented, the fact that the majority of jurors who heard the evidence
were persuaded that O’Connell had acted with malice, fraud or oppression, and the fact
that there had been only one trial on the issue, the court abused its discretion in denying a
retrial with respect to the issue of punitive damages against O’Connell. While it is true
that Virtanen did not get nine votes on the first attempt, it is also true that he is entitled to
a resolution of the matter if one can be had. It would be different if there already had
been one retrial on the issue of punitive damages. Endless retrials are not required if each
time the jury is hung. However, under the particular circumstances of this case, the court
abused its discretion in denying one retrial to see if the jurors could reach a conclusion on
the point.

(3) Potential liability of Parker Milliken:

Parker Milliken maintains that even if there were enough evidence of
malice to take to a jury with respect to O’Connell, there is not sufficient evidence of
malice to take to a jury with respect to itself — the law firm for which O’Connell works.
As Parker Milliken notes, Civil Code section 3294, subdivision (b) provides: “An
employer shall not be liable for damages pursuant to subdivision (a), based upon acts of
an employee of the employer, unless the employer had advance knowledge of the
unfitness of the employee and employed him or her with a conscious disregard of the
rights or safety of others or authorized or ratified the wrongful conduct for which the
damages are awarded or was personally guilty of oppression, fraud, or malice. With
respect to a corporate employer, the advance knowledge and conscious disregard,
authorization, ratification or act of oppression, fraud, or malice must be on the part of an

officer, director, or managing agent of the corporation.” Parker Milliken says that
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Virtanen failed to demonstrate any ground for imposing punitive damages on it pursuant
to section 3294, subdivision (b). Parker Milliken is correct, as we shall show.

At trial, O’Connell testified that Parker Milliken was a professional
corporation and that he was a shareholder of that corporation. Both O’Connell and
Parker Milliken stipulated that they represented Burstein and B-G in connection with the
transaction at issue. They further stipulated that for the purposes of the transaction,
O’Connell was an agent of Parker Milliken. In his trial testimony, O’Connell reiterated
that he and Parker Milliken represented both Burstein and B-G and that all the work he
did in connection with the transaction was as an agent of Parker Milliken. We have
found no other evidence in the record of the relationship between O’Connell and Parker
Milliken, and Virtanen does not address the argument or the evidence at all.

We agree with Parker Milliken that the aforementioned evidence is
insufficient as a matter of law to impose punitive damages on Parker Milliken for the acts
of O’Connell. There is no evidence that Parker Milliken had advance knowledge of any
unfitness of O’Connell, authorized or ratified his wrongful conduct, or had itself
committed fraud or acted with oppression or malice. Moreover, there was no evidence
that O’Connell was an officer, director or managing agent of Parker Milliken.

Although O’Connell said that he was an “agent” of Parker Milliken with
respect to the representation of Burstein and B-G, there is no evidence to show that he
was a “managing agent” of Parker Milliken within the meaning of Civil Code section
3294, subdivision (b). Under that subdivision, “principal liability for punitive damages
[does] not depend on employees’ managerial level, but on the extent to which they
exercise substantial discretionary authority over decisions that ultimately determine
corporate policy. . .. In order to demonstrate that an employee is a true managing agent
under section 3492, subdivision (b), a plaintiff seeking punitive damages would have to
show that the employee exercised substantial discretionary authority over significant

aspects of a corporation’s business.” (White v. Ultramar, Inc. (1999) 21 Cal.4th 563,
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576-577.) In this case, Virtanen presented no evidence whatsoever to show that
O’Connell exercised substantial discretionary authority over significant aspects of Parker
Milliken’s business.

Inasmuch as Virtanen cites no evidence that would support a punitive
damages award against Parker Milliken, we must conclude that the trial court did not
abuse its discretion in denying a partial retrial as to punitive damages against that firm.
Thus, we affirm the order denying a partial retrial as to Parker Milliken.

i
DISPOSITION

The judgment is affirmed. The order denying a partial retrial on punitive
damages is reversed as to O’Connell and affirmed as to Parker Milliken. On remand, the
trial court shall enter an order granting retrial of the punitive damages issue as to

O’Connell only. Virtanen shall recover his costs on appeal.

MOORE, J.

WE CONCUR:

BEDSWORTH, ACTING P. J.

IKOLA, J.
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